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FINAL ORDER 

 

1) The Present misc. case was registered upon an application filed by first party 

by invoking the provision  of section 125 Cr. P.C. with a prayer for direction to 

the second party for payment of monthly maintenance amount of Rs. 10,000/- 

for her  per month to petitioner and her minor child. 

 

2) The factual matrix of the case of petitioner as averred in the application is that 

the petitioner has stated that on 7/2/2003 an agreement for marriage is 

entered into between the parties and thereafter both parties were married to 

each other in social marriage. After the marriage, the opposite party has taken 

the petitioner to his house and started their conjugal life as husband and wife 

and out of wedlock one girl child namely Nibha Bado was born her present 

age is 11 years.  

 

It is further stated that  after few days from the marriage, the opposite party, 

at the instigation of family members,  has started inflicting physical and 

mental torture upon petitioner but despites the above  acts of opposite party, 

the petitioner had continued her duty as wife towards her husband, the 

opposite party. It is stated for the last two years , the opposite party at the 

instigation of his family members inflicted more torture and even assaulted 

her without any rhymes and reason under  intoxication and caused grievous 

injury.  The opposite party has asked the petitioner to bring dowry from her 

parents house but when she refused to  bring the dowry, then the opposite 

party has assaulted her . 

 

3) It is also stated that at about one years ago , the opposite party has again 

married another lady and started to live as husband and wife after which the 

petitioner has to live in the same house with the second wife of  opposite 

party. The petitioner even informed the villagers about the torture inflicted by 

the opposite party. The petitioner has also stated that at the instigation of 

second wife has inflicted torture upon her  and on 21/10/2015 at about 8 P.M 

has assaulted her and driven her out from her matrimonial house for which 
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she along with her minor children has been living in her parent’s house. It is 

stated that  since  then  the opposite party has not taken any news about 

wellbeing of petitioner or her child or has not maintain them. It is stated that 

the she had lodged and FIR against the opposite party which has been 

registered as Dhekiahuli P.S case no 109/2016. 

 

The petitioner has stated that she no source of income and parents of 

petitioner also had no source of income. It is stated that petitioner has been 

facing hardship in maintaining herself and her child.  It is stated that the 

daughter of petitioner is a student of class VI in English Medium School and 

she is facing hardship in maintaining herself and her child and also facing 

hardship in providing school fees, clothes educational fee etc.  It is stated that 

opposite party  is a rich man, having Govt Job in Army and also has 7 bighas 

landed property  from which the opposite party earns Rs 60,000/- per month. 

The petitioner prayed for directing the opposite party to pay maintenance of 

Rs 10,000/- per month for herself and for her child. 

4) The second party has contested the case by filing written statement wherein 

he has stated that petitioner is not legally married wife of opposite party. It is 

stated that during subsistence  of his first marriage with Renu Bodo, who has 

not been divorced yet,  the petitioner has compelled him to enter into a 

marriage agreement with her and started to cohabit with him illegally out of 

which one child was born. 

The opposite party has denied that he has demanded dowry from the 

petitioner and that he has inflicted torture upon her. It is stated that the 

petitioner, herself has ill-treated the old aged parents of opposite party. The 

opposite party has claimed that he used to reside out of Assam due to his job 

and whenever he used to make phone call, the petitioner intentionally refrain 

from receiving the phone call and in this way tortured the opposite party. It is 

further claimed that the petitioner has wilfully left the  her matrimonial house 

after inflicting torture upon the parents of opposite party  for which one CR 

case is filed by the opposite party which is pending in the Court of SDJM , 

SOnitpur, vide CR case 129/2016.  The opposite party has claimed that  
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except the job, he has no other earning source  and from the earning from job 

he has to maintain his old aged parents.  It is stated that the petitioner is not 

entitled to maintenance since she is not the legally married wife of opposite 

party. In view of the above, the opposite party has prayed for dismissal of the 

case.  

5) The first party in support of her case examined three witnesses including 

herself. The second party has examined  four witnesses in support of his case. 

  

6) I have heard the argument of the learned counsels for both the parties. I have 

perused & considered materials on record. 

 

7) Upon perusal of pleading of both sides and upon hearing a I have framed the 

following points for determination. 

 

POINTS FOR DETERMINATION: 

(i) Whether  the petitioner is the wife of opposite party within the 

meaning of 125 Cr.P.C and entitled to seek maintenance for her ? 

(ii) Whether  there is any just ground on the part of the first party to 

live separately from the second party? 

(iii) Whether the petitioner is unable to maintain hers and her child?  

(iv) Whether the second party having sufficient means neglected to 

maintain the petitioner and her child? 

(v) Whether the opposite party is liable to pay maintenance to 

petitioner and her child? If so, what would be the quantum of 

maintenance? 

            

8) DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

9) Decision for point No. (i) Whether the petitioner is wife of opposite 

party within the meaning of 125 Cr.P.C and entitled to seek 

maintenance for her ? 

 

In the present case, the petitioner has sought for maintenance for her and her 

minor child claiming her to the wife of opposite party. Admittedly Smt Nibha 
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Boro is the child of opposite party. But the opposite party has disputed the 

solemnisation of marriage with the petitioner. 

 

Before proceeding further, I have gone through the relevant provision of 

section 125 of Cr.P.C. Section 125(1) of Cr.P.C    provides that---  if any 

persons having sufficient means neglects or refuses to maintain--- 

 

a) His wife unable to maintain herself 

b) His legitimate or illegitimate minor child, whether married or 

not, unable to maintain itself or 

c) His legitimate or illegitimate child ( not being a married daughter) who 

has attained majority, where such child is by reason of any physical or 

mental abnormality or injury, unable to maintain  itself 

d) His father or mother, unable to maintain himself and herself. 

 

 a magistrate of First Class may upon proof of such neglect or refusal order 

such person to make a monthly allowance for the maintenance of his wife 

or such child , father or mother , at such person as the Magistrate may 

from time to time direct. 

 

The learned counsel for the petitioner has argued that the opposite party has 

married the petitioner and out of wedlock one child was born. On the other 

hand the learned counsel for the opposite party has submitted that opposite 

party has first wife namely Renu Bodo and no valid marriage was solemnised 

between petitioner and opposite party. The burden of prove is on petitioner to 

prove that marriage was solemnised between them. 

 

To substantiate her case, the petitioner has examined her as PW 1 and 

deposed that on 7/2/2003 she is married to opposite party. PW 1 has deposed 

the she eloped with the opposite party and later on they married as per social 

rites  and  as per the advice of villager  they performed Court Marriage vide 

registered agreement before Marriage Officer, Sonitpur. The PW 1 has 

exhibited the certified copy of marriage agreement as Ext 1 and stated that 
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original agreement is in Sub Registry Office. The PW 1 has exhibited the 

receipt for taking back the original agreement from Sub- registry office as Ext 

2. The PW 1 has deposed that parents of opposite party, father of petitioner, 

and some village man had come at the time of Court marriage and father of 

petitioner and opposite party has put their signature in the said Marriage 

agreement. The PW 1 has also deposed that after the marriage , she went to 

the house of opposite party and lived there for 9 years.  PW 1 has deposed 

that out of the wed lock one child namely nibha Bodo was born.  

 

In cross examination of PW 1, the opposite party has failed to elicit anything 

from the PW 1 to prove that marriage between them was not solemnised. The 

opposite party, except giving some suggestions has failed to rebut the claim 

of petitioner regarding solemnisation of marriage between them. The opposite 

party , during cross examination , has not disputed the marriage agreement 

entered into between them. No single question was put to PW 1 denying the 

execution of marriage agreement between them. The Court marriage between 

the petitioner and opposite party is fortified by the Ext 1 , the marriage 

agreement.  In cross, the opposite party by giving suggestion that except 

entering into agreement, no social marriage was performed , has admitted 

that  agreement for marriage was entered into between them. Though in 

cross examination, the  PW 1 has admitted that  she has not submitted any 

document regarding their social marriage but in my view , social marriage 

could be prove by adducing oral evidence  and documentary proof  of social 

marriage is not relevant. The evidence of PW 1 regarding solemnisation of 

marriage between them and cohabitation as husband and wife remained 

intact and un-assailed since the opposite party has failed to shake the 

credibility of PW 1.  

 

In this regard I would like to go through the evidence of PW 2 and PW3 . The 

petitioner has examined her father as PW 2,  in support of her marriage with 

the opposite party . The PW 2, the father of petitioner has deposed that 

villagers has proposed for marriage of petitioner with opposite party to which 

he agreed and thereafter their marriage was solemnised socially and after 
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social marriage, both sides had performed Court marriage in presence of him, 

father of opposite party and some villagers.  The PW 2 has deposed that he 

has put signature in Ext 1 marriage agreement and father of opposite party 

also put signature in the marriage agreement as witness and subsequently, 

social marriage was performed between them and both lived husband and 

wife.   

 

In cross examination of PW 2, the opposite party has failed to elicit anything 

from the PW 2 to prove that marriage between them was not solemnised. The 

opposite party, except giving some suggestions has failed to rebut the claim 

of petitioner regarding solemnisation of social marriage and Court marriage 

between them. The opposite party , during cross examination of PW 2 , has 

not disputed the marriage agreement entered into between them. No single 

question was put to PW 2 denying the execution of marriage agreement 

between them. Though in cross examination, the  PW 2 has admitted that  

written document regarding social marriage is not filed in  the but in my view , 

social marriage could be prove by adducing oral evidence of person who are 

present in the marriage and  written document that is too of social marriage is 

not at all relevant for proof of social marriage.. The oral evidence of PW 2 

regarding solemnisation of social marriage between the petitioner and 

opposite party and cohabitation remained un-assailed and intact since the 

opposite party failed to shake the credibility of PW 2.  

 

The PW 3 also in his evidence has deposed that marriage was solemnised 

between the petitioner and opposite party about 13 years ago. PW 3 also 

deposed that both sides had eloped  after which one village mel was held 

wherein social marriage between both sides was solemnised in presence of 

parents of both sides and villagers advised them to perform Court Marriage 

after which both sides and their parents went to Court  and solemnised Court 

Marriage and started their conjugal life thereafter.  In cross examination also 

the PW 3 has stated that social marriage was solemnised between them.  
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In cross examination of PW 3, the opposite party has failed to elicit anything 

from the PW 3 to prove that marriage between them was not solemnised. The 

opposite party, except giving some suggestions has failed to rebut the claim 

of petitioner regarding solemnisation of marriage between them. The opposite 

party , during cross examination of PW 3 , has not disputed the marriage 

agreement entered into between them. No single question was put to PW 3 

denying the execution of marriage agreement between them. Though in cross 

examination, the  PW 3 has admitted that  he has not seen any written 

document regarding social marriage  but in my view , social marriage could be 

prove by adducing oral evidence. The oral evidence of PW 3 regarding social 

marriage of petitioner and opposite party and cohabitation between them 

remained un-assailed and intact since the opposite party failed to shake the 

credibility of PW 3.  

 

From the evidence of PW 1 , 2 and 3 it is abundantly clear that the petitioner 

has been able to prove that marriage between petitioner and opposite party 

was solemnised socially. Though marriage under Hindu Law is a sacrament 

and not contract but from the Ext 1 and evidence of PW 1 , 2 and 3 it is 

evident  that  both sides have entered into marriage agreement before 

Marriage Officer in Sub Registry office which corroborated the factum of 

marriage between petitioner and opposite party.  

 

10) The opposite party though in his evidence as DW 1 has denied the 

solemnisation of marriage between them and claimed that no valid marriage 

exist between them but cross examination has admitted that  he has 

cohabitated with petitioner for which one child namely Nibha Bodo was born. 

In cross the DW 1 has admitted that Ext 1 is the agreement of marriage 

entered into between him and petitioner and Ext  1(1) and Ext 1(2) are his 

signature. DW 1 also admitted that Ext 1 was registered in the Tezpur Sub 

Registry Office and his father Kandura Bado and father of petitioner  Numal 

Bodo had put their signature in Ext 1 marriage agreement.   Though in 

pleading the opposite party has stated that he was compelled to execute the 

agreement but in cross examination the DW 1 has admitted that he has 
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voluntarily put his signature in Ext 1  after understanding  the same and no 

one has forced him to put signature over the same. As such said plea of 

opposite party is not sustainable.  DW 1 further admitted that he has eloped 

with petitioner and at that time she was unmarried and after execution of 

marriage agreement , she has started living with him in his house and that till 

October 2015 she lived in his house.   

  

From the evidence of DW 1 it can be said, the evidence of DW 1 also 

corroborated the evidence of petitioner regarding their marriage. Since the 

marriage agreement is admitted by DW 1, in his cross examination as such , 

the evidence of DW 1 to the effect that after execution of marriage 

agreement, the petitioner came to his house and started to cohabitate with 

him lend support to the factum of solemnisation of marriage between them.  

Moreover, the opposite party in his written statement has claimed that 

petitioner is not legally married wife of opposite party since his first marriage 

subsists and as such she is not entitled to maintenance. By taking such plea 

itself, the opposite party had admitted the solemnisation of marriage with 

petitioner but only claimed that same is not valid since his first marriage still 

subsists. The plea of opposite party has fortified the plea of petitioner 

regarding solemnisation of marriage between them.   

 

The opposite party has examined DW 2 in support of his case but DW 2  in his 

evidence has deposed that  the opposite party married  the petitioner 

and one child was born each other. The DW 2 examined by the opposite 

party has not supported the evidence of opposite party and rather 

corroborated the pleading of petitioner regarding solemnisation of marriage 

between them.  DW 3 also deposed that he has heard about Court marriage 

between petitioner and opposite party. The DW 3 also deposed that first wife 

of opposite party went to her parents house about 12 years ago and after 2 

years from that, the opposite party has married the petitioner. In cross DW 3 

has deposed that he knew the petitioner to be the wife of opposite party and 

both have one child . DW 3 also deposed that opposite party has married 

thrice and he is not a good person.  
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From the evidence of DW 3 also it can be held that the DW 2 has not 

supported the pleading and evidence of opposite party and rather 

corroborated the pleading of petitioner regarding solemnisation of marriage 

between them.  The DW 4 also in her evidence has deposed that the opposite 

party has married the petitioner after she has left her matrimonial house i.e 

house of opposite party.  

 

After scrutinising the evidence of PWs and DWs as discussed above, it is 

abundantly clear that petitioner by adducing evidence of PWs and cross 

examining the DWs has proved that social marriage and subsequently, Court 

marriage was solemnised between the petitioner and opposite party after 

which they started their conjugal life since 2003 till October 2015 and one 

child was born.   

 

11) The standard of proof of marriage in case under section 125 Cr.P.C is not so 

strict like case under section 494 I.P.C. In Dwarika Prasad Satpathy vs. 

Bidyut Prava Dixit & Anr reported in [ 1999 (7) SCC 675] Hon’ble 

Supreme Court of India has held that ―the validity of the marriage for the 

purpose of proceeding under s.125 Cr.P.C. is to be determined on the basis of 

the evidence brought on record by the parties. The standard of proof of 

marriage in such proceeding is not as strict as in a trial of offence under 

section 494 of the IPC. In proceedings under section 125 of the Code 

succeeds in showing that she and the respondent have lived together as 

husband and wife, the court can presume that they are legally wedded 

spouse, and in such a situation, the party who denies the marital status can 

rebut the presumption from the evidence which is led if the Magistrate is 

prima facie satisfied with regard to the performance of marriage in 

proceedings under S.125, Cr.P.C which are of summary nature strict proof of 

performance of essential rites is not required . 

 

The Hon’ble Supreme Court further held: It is to be remembered that the 

order passed in an application under section 125 Cr.P.C. does not finally 
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determine the rights and obligations of the parties and the said section is 

enacted with a view to provide summary remedy for providing maintenance to 

a wife, children and parents. For the purpose of getting his rights determined, 

the appellant has also filed Civil Suit which is spending before the trial court.  

 

In S. Sethurathinam Pillai vs. Barbara alias Dolly Sethurathinam, 

(1971) 3 SCC 923, Hon’ble Supreme Court has observed that maintenance 

under section 488, Cr.P.C. 1898 (similar to Section 125,Cr.P.C.) cannot be 

denied where there was some evidence on which conclusion for grant of 

maintenance could be reached. It was held that order passed under Section 

488 is a summary order which does not finally determine the rights and 

obligations of the parties; the decision of the criminal Court that there was a 

valid marriage between the parties will not operate as decisive in any civil 

proceeding between the parties.‖  

 

In  Chanmuniya vs. Virendra Kumar Singh Kushwaha & Anr , (2011) 1SCC 

141, the Hon,ble Supreme Court has held that the term ―wife‖ occurring in 

Section 125, Cr.P.C. is to be given very wide interpretation. This is so stated in 

the following manner: “A broad and expansive interpretation should be 

given to the term “wife” to include even those cases where a man 

and woman have been living together as husband and wife for 

reasonably long period of time, and strict proof of marriage should 

not be a pre-condition for maintenance under Section 125 of the 

Cr.P.C. so as to fulfil the true spirit and essence of the beneficial 

provision of maintenance under Section 125.” 

 
 

Keeping in mind the above decision of Hon’ble Supreme Court , when the 

evidence of PWs and DWs are scrutinised , it is found that the petitioner by 

adducing cogent evidence of PWs and cross examining the DWs, as discussed 

above, has proved that opposite party had married her in the year 2003 and 

both lived together since 2003 and one child was born. Since admittedly both 

side have lived together for a pretty long period since 2003 after execution of 
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marriage agreement as such it is presumed that opposite party has married 

the petitioner in the year 2003. 

 

It is also settled law that during subsistence of first marriage second marriage 

has no validity in the eye of law.  

 

In the present case, though marriage between opposite party and petitioner is 

proved , as discussed above, but in  written statement , the opposite party 

has claimed that his first marriage with Renu Bodo  still subsists and as such 

petitioner cannot be legally married wife and she is not entitled to seek 

maintenance. In cross examination, the PW 1 has admitted that at the time of 

her marriage first  wife of Babul Boro, the opposite party was alive and still 

alive . PW 2 also in his cross has admitted that he knew the first wife of 

opposite party. The DW 1 also deposed that his marriage with Renu Boro still 

subsists and he has not divorce her yet.  The DW 3 also deposed that 

opposite party has married Renu Boro and both have two children. DW 4, 

Renu Boro, was examined by opposite party who in his evidence has deposed 

that opposite party is her husband and in cross examination, the DW 4 has 

stated that opposite party has not given her divorce but they are living 

separately.  From the  above, it is crystal clear that the first marriage of 

opposite party has not been divorced and marriage between opposite party 

and petitioner subsists at the time of marriage with petitioner and till date also 

same subsists. 

 

In this context I would like to refer the judgement viz  Yamunabai 

Anantrao Adhav vs. Anantrao Shivram Adhay & Anr. (1988) 1 SCC 530  

wherein it was held that ― a Hindu lady who married after coming into 

force Hindu Marriage Act, with a person who had a living lawfully 

wedded wife cannot be treated to be “legally wedded wife” and 

consequently her claim for maintenance under Section 125, Cr.P.C. is 

not maintainable.  The case of Savitaben Somabai Bhatiya vs. State of 

Gujarat & Ors.      (2005) 3 SCC 636 also followed the decision of 
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Yamunabai Anantrao Adhav vs. Anantrao Shivram Adhay & Anr. (1988) 1 SCC 

530.   

 

The fact that second marriage, during subsistence of first marriage, has no 

validity in the eye of law gets fortified by the above mentioned two judgment.   

 

At this stage, I would like to  go through the submission of learned counsel of 

petitioner who has submitted that the opposite party had convinced the 

petitioner that marriage between opposite party and Renu Boro was dissolved 

and factum of subsistence of first marriage was concealed by the opposite 

party from the petitioner as such the petitioner is still a wife within the 

meaning of section 125 Cr.P.C and entitled to seek maintenance . 

 

12) In this regard , the learned counsel for petitioner has cited the following 

decision of Hon’ble Supreme Court of India viz  Badshah v. Urmila 

Badshah Godse, (2014) 1 SCC 188  

 

I have gone through the above case law  wherein  Hon’ble Supreme 

Court had dealt  with a situation where the marriage between the parties 

has been proved. However, the petitioner was already married. But he duped 

the respondent by suppressing the factum of alleged first marriage and opined 

that, he cannot be permitted to deny the benefit of maintenance to the 

respondent, taking advantage of his own wrong.  

 

The relevant para of above mentioned judgment  is reproduced below.......  

 

“We are dealing with a situation where the marriage between the 

parties has been proved. However, the petitioner was already 

married. But he duped the respondent by suppressing the factum of 

alleged first marriage. On these facts, in our opinion, he cannot be 

permitted to deny the benefit of maintenance to the respondent, 

taking advantage of his own wrong.”  
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In that case it was further discussed that ―  when the marriage between 

respondent No.1 and petitioner was solemnized, the petitioner had kept the 

respondent No.1 in dark about her first marriage. A false representation was 

given to respondent No.1 that he was single and was competent to enter into 

martial tie with respondent No.1. In such circumstances, can the petitioner 

be allowed to take advantage of his own wrong and turn around to 

say that respondents are not entitled to maintenance by filing the 

petition under Section 125,Cr.P.C. as respondent No.1 is not “legally 

wedded wife” of the petitioner? Our answer is in the negative. We 

are of the view that at least for the purpose of Section 125 Cr.P.C., 

respondent No.1 would be treated as the wife of the petitioner, 

going by the spirit of the two judgments we have reproduced above. 

For this reason, we are of the opinion that the judgments of this Court in 

Adhav and Savitaben cases would apply only in those circumstances where 

a woman married a man with full knowledge of the first subsisting marriage. 

In such cases, she should know that second marriage with such a person is 

impermissible and there is an embargo under the Hindu Marriage Act and 

therefore she has to suffer the consequences thereof. The said judgment 

would not apply to those cases where a man marriages second time by 

keeping that lady in dark about the first surviving marriage. That is the only 

way two sets of judgments can be reconciled and harmonized.‖  

 

In the above case of Badshah v. Urmila Badshah Godse, (2014) 1 

SCC 188 Hon’ble Supreme Court refused to admit the special leave petition 

when a man who had cohabited with a woman and fathered the child of the 

woman and refused to maintenance on the ground that she was not his 

legally married wife and held that ―The Court as the interpreter of law is 

supposed to supply omissions, correct uncertainties, and harmonize 

results with justice through a method of free decision—“libre 

recherché sceintifique” i.e. “free Scientific research”. We are of the 

opinion that there is a non-rebuttable presumption that the 

Legislature while making a provision like Section 125 Cr.P.C., to 
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fulfill its Constitutional duty in good faith, had always intended to 

give relief to the woman becoming “wife” under such circumstances. 

 

13) In the present Case, the PW 1 in his evidence has deposed that the opposite 

party had first wife and opposite party has told her that he has given divorce 

to his first wife and wanted to marry her.  PW 1 further deposed that village 

people knew about the divorce between the opposite party and first wife. PW 

1 in her cross examination has deposed that the opposite party had not shown 

her any document regarding his divorce.  The opposite party , during cross 

examination , has failed to elicit anything from the PW 1 to show that opposite 

party had told her about subsistence of first marriage and that petitioner had 

knowledge about subsistence of first marriage of opposite party. The evidence 

of PW 1 to the effect that opposite party told her about giving divorce to first 

wife remained un-assailed.  The PW 2 also in his evidence that deposed that 

the, opposite party after giving divorce to his first wife desired to marry his 

daughter after which villagers had proposed for the marriage and he agreed 

to the proposal  . Though in cross examination, the PW 2 has stated he had 

not asked for any documents regarding the said divorce but in my view, it was 

same is immaterial since fact that he has told the villagers about his divorce 

was not challenged by the opposite party during cross of PW 2. It was the 

duty of opposite party to show the villagers about existence of his first 

marriage. Not even a suggestion was given to PW 2 denying that he told the 

villagers about his divorce with first wife.  

 

PW 3 in his evidence has deposed that in the village mel, the opposite party 

has told them that he had divorced his first wife.  In cross examination also 

the, PW 3 has re-iterated that opposite party has told that he had divorced his 

wife. Though in cross examination, the PW 3 has stated he had not asked for 

any documents regarding the said divorce but in my view, it was same is 

immaterial since fact that he has told the villagers about his divorce was not 

challenged by the opposite party during cross of PW 3. It was the duty of 

opposite party to show the villagers about existence of his first marriage. Not 
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even a suggestion was given to PW 3 denying that he told the villagers about 

his divorce with first wife. 

 

From the evidence of PWs it appears that the petitioner by adducing evidence 

of PWs had fully established that prior to marriage with petitioner, the 

opposite party has told them that he has divorce his wife and gave an 

impression that he is single and capable of marrying the petitioner.  

 

The DW 1 in his evidence has claimed that his first marriage still subsists and 

as such the petitioner is not the wife of opposite party. In his evidence the 

DW 1 has also deposed that at the time of taking the petitioner to his house , 

his first wife was in his house and thereafter she has left the house of 

opposite party but the DW 4, the first wife of opposite party has herself, in her 

cross examination has deposed that the opposite party has married  the 

petitioner in the year 2003 after he had driven his first wife, DW 4 from his 

house in the year 2002. DW 2 also deposed that after two years from leaving 

the house by first wife, the opposite party had married the petitioner. As such  

said plea of opposite party remained uncorroborated.  

 

Moreover, DW 1, in his cross examination has deposed that he has not 

submitted any document regarding subsistence of his first marriage. DW 1 has 

admitted that he has filed one divorce case against the first wife Renu Bodo. 

But no such document was produced by the opposite party as to the final 

order passed in said Divorce case. Since , one Divorce case has been filed by 

opposite party seeking divorce from first wife as such same also led to the 

reliability to fact that opposite party  has told the petitioner and villagers 

about giving divorce to first wife.   

 

Moreover, in cross , the DW 1 has admitted that he has put his signature in 

Ext 1 marriage agreement voluntarily after having knowledge about the same. 

On going through the Ext 1, it appears that in para no 1 it was written that “ 

that both parties hereto are major and of sound mind and health and 

capable to contract the marriage agreement”.  By putting signature in 
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Ext 1, the opposite party himself has declared that he is capable of contracting 

marriage agreement  which will mean that he is major, sound mind and health 

and he has no spouse living at the time of  marriage with petitioner 

accordingly opposite party cannot be allowed to take the plea that he was not 

capable of marriage since he has first wife living. The Recital of para 1 of Ext 

1 fortified the averment of petitioner that opposite party has convinced her 

and gave an impression that at the time of marriage with petitioner, the 

opposite party is single and capable of contracting marriage.  

 

DW 2 in his evidence has admitted that the first wife of opposite party has 

been living in her parent’s house for the last 15 years.  DW 3 also in evidence 

has admitted that first wife of opposite party went to his mother’s house and 

has been living there for 12 years and he has heard from other that opposite 

party has divorced his first wife. 

 

The first wife of Opposite party was examined as DW 4 who in her cross has 

deposed that in the 2002 opposite party has driven he rout from her 

matrimonial house and since then the opposite party had never tried to bring 

her back and at there is no relationship between them. The DW 4 also stated 

that since after coming to know about the marriage, she never tried to 

continue her conjugal life and opposite party also never tried to bring her 

back. The DW 4 also deposed that she is wife of opposite party only in the 

name but  no relationship of husband and wife exists between them.  The 

witness from the side of opposite party has not supported the version of 

opposite party.since then he has not tried to take her back.  DW 4 also 

admitted that she has not gone to the house of opposite party for the last 14 

years. There is no relationship as husband and wife between them . The DW 4 

also stated that opposite party has filed a divorce case against her but  she 

has not been divorced yet. From the above evidence  of DW 4 it has become 

crystal clear that when the opposite party married the petition, the first wife 

not living in the house of opposite party and that she has been living in her 

parent’s house for long 14 years and never tried to continue her conjugal life 

and opposite party also never tried to bring her back. Since the DW 4, first 
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wife of opposite party has been living in her parent’s house prior to marriage 

of petitioner and since the opposite party never tried to bring her back lends 

support to the bona-fide belief of petitioner that opposite party had divorced 

his wife and that there is no relationship of husband and wife between them.  

The opposite party , by adducing evidence of DWs , has failed to prove that 

the subsistence of first marriage is known to petitioner  and that he had not 

concealed about the same  at the time of her marriage with opposite party.  

 

From the evidence of PWs and DWs , it has become crystal clear  that at the 

time of marriage with petitioner, the opposite party has convinced the 

petitioner and villager that he has divorced his first wife and that he is single 

and capable of marriage. It is also transpires that opposite party had 

concealed about subsistence of first marriage for which the   petitioner was 

under the bonafide belief and impression that opposite party had divorced his 

first wife and was single. As already discussed above, when the marriage 

between opposite party and petitioner was solemnized, the opposite party had 

kept the petitioner in dark about subsistence of his first marriage. A false 

representation was given to petitioner that he was single and he has divorced 

his first wife and that he was competent to enter into marital tie with 

petitioner. In such circumstances, in view of the Judgment of viz Badshah v. 

Urmila Badshah Godse, (2014) 1 SCC 188,   the opposite party cannot be 

allowed to take advantage of his own wrong of concealing the factum of 

subsistence of first marriage and  claimed that  petitioners is not ―legally 

wedded wife‖ of the opposite party. 

 

Since , the factum of subsistence of first marriage is concealed by opposite 

party and married the petitioner by defrauding her as such, in view of 

judgment of Badshah v. Urmila Badshah Godse, (2014) 1 SCC 188 , it 

is held that  at least for the purpose of claiming maintenance under Section 

125, Cr.P.C., the petitioner is  treated as the wife of opposite party and she is 

entitled to seek maintenance. 

This point for determination no (i) is decided in favour of petitioner. 
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14) Point of determination no (ii) Whether there is any just ground on 

the part of the first party to live separately from the second party  ? 

 

Before proceeding further I have gone through the relevant provision of 

section 125 of Cr.P.C which   provides that---  if any persons having sufficient 

means neglects or refuses to maintain--- 

e) His wife unable to maintain herself 

f) His legitimate or illegitimate minor child, whether married or not, unable 

to maintain itself or 

g) His legitimate or illegitimate child ( not being a married daughter) who 

has attained majority, where such child is by reason of any physical or 

mental abnormality or injury, unable to maintain  itself 

h) His father or mother, unable to maintain himself and herself.. 

 

a magistrate of First Class may upon proof of such neglect or refusal order 

such person to make a monthly allowance for the maintenance of his wife or 

such child , father or mother , at such person as the Magistrate may from time 

to time direct. 

 

Section 125 (4) of Cr.P.C provides that --- no wife shall be entitled to receive 

an allowance for the maintenance  or the interim and expenses of proceeding 

as the case may be from her husband under this section if she is living in 

adultery, or if without any sufficient reason , she refuses to live with 

her husband, or if they are living separately by mutual consent. 

 

Hence from the above provision it transpires that the petitioner has to show 

that she is unable to main herself and that the opposite party having sufficient 

means neglected to maintain her. On the other hand the opposite party has to 

show that the petitioner has been residing separately without any  sufficient 

cause to show that petitioner is not entitled to maintenance.   

 

In the present case the learned counsel for the petitioner, during arguments 

has submitted that petitioner had just ground to live separately. It is stated 
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that the petitioner is not the legally married wife of opposite party and that 

the opposite party has not inflicted any kind of torture. On the other hand the 

learned counsel for the petitioner has submitted that opposite party has  

inflicted cruelty upon the petitioner by demanding dowry and also married 

another lady and driven her out from her matrimonial house after which she 

has been living in her parent’s house with her minor child.  

 

I have scrutinised the evidence of PWs and DWs to arrive at a definite finding 

in this regard. 

 

The petitioner in support of her case has examined herself as PW 1 who in her 

evidence has deposed that her husband, used to utter obscene word and 

filthy language over telephone from his place of duty and when he comes 

home he used to assault her under the state of intoxication. PW 1 further 

deposed that  her husband has demanded 1 lakh Rs from her and due to her 

inability to bring the said dowry, the opposite party has assaulted  her  for 

which she had to under operation for neck.. It is stated that opposite party 

has drag her by pulling her hair, and also hot in her eye and driven her out 

from her matrimonial house after which she had taken shelter in her parent’s 

house. The PW 1 also deposed that the opposite party has again married  one 

lady namely Anjali Boro from Udalguri about 2 years ago who has been living 

with the opposite party. 

  

In cross examination, the opposite party has failed to rebut the evidence of 

PW 1 by shaking her credibility. Not a single question was asked by opposite 

party denying the infliction of torture upon the petitioner and driving her out 

of her matrimonial house and that he has again married another lady. The 

evidence of PW 1 regarding assaulting and infliction of torture upon her by 

demanding dowry  and marriage for third time remained un-assailed and 

intact.  

 

The P W 2 also in his evidence has deposed that petitioner is his daughter  

and that the opposite party has demanded Rs 1 lakh from him and due to his 
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inability to pay the same, the opposite party has assaulted the petitioner and 

driven the petitioner  out of her matrimonial house after which she had been 

living in his house along with her minor child.  The PW 2 also deposed that 

opposite party has married third time and his third wife has been living with 

him. In cross examination, the opposite party has failed to rebut the evidence 

of PW 2 by shaking her credibility. Not a single question was asked by 

opposite party denying the infliction of torture upon the petitioner and driving 

her out of her matrimonial house and marrying for third time.  The evidence 

of PW 2 regarding assaulting and infliction of torture upon her by demanding 

dowry marrying for third time remained un-assailed and intact. 

 

The PW 3 also in his evidence has deposed that at  about 10 month ago he 

came to know that opposite party has assaulted the petitioner by demanding 

dowry and driven her out of her matrimonial house and since then she has 

been living in her parent’s house. In cross examination, the opposite party has 

failed to rebut the evidence of PW 3 by shaking her credibility. Not a single 

question was asked by opposite party denying the infliction of torture upon 

the petitioner and driving her out of her matrimonial house.  The evidence of 

PW 3 regarding assaulting and infliction of torture upon her by demanding 

dowry remained un-assailed and intact. 

 

15) From the evidence of PWs it has become evident that , the petitioner is able to 

prove that  opposite party has married for third time and driven the petitoner 

out of her matrimonial house by demanding dowry for which she had to leave 

her matrimonial house and had to take shelter in her parent’s house. The 

petitioner is able to prove that it is due to marriage of opposite party for third 

time and infliction of torture upon petition and driving her out by opposite 

party which led the petitioner to live separately. As such , in my view , the 

petitioner by leading cogent evidence has proved that she has just ground to 

live separately.  

 

The opposite party has examined him as DW 1 and denied that he has not 

inflicted torture upon her.  But in evidence the opposite party himself has 



Page 22 of 30 

 

 

admitted that he had driven her out of the house. deposed that the DW 4 who 

has been examined by opposite party, in her cross has stated that she has 

heard that opposite party has driven her out of her matrimonial house. The 

DW 1 has deposed that he has cohabit with the petitioner  and that they have 

one child namely Nibha Boro. But the DW 1 stated that the petitioner is not 

his wife and that no legal marriage took place between them. In point no 1 it 

is held that the  opposite party had married he petitioner and petitioner is wife 

within the meaning of section 125 Cr.P.C. The denial of marital status of 

petitioner as wife i.e too when  he has married her, cohabited with her 

fathered one female child and lived since 2003 till October 2015, is itself 

amount to cruelty upon a wife who has entered into marriage with a bonafide 

belief that her husband is capable of marriage and such denial and cruelty 

itself  is, in my considered view, a valid and just ground to live separately 

from the opposite party.  

 

Moreover, the DW 1 has admitted that one Anjali Boro lives in his house for 

last 10 month and she has one child aged about 6 month. The DW 1 has 

denied that said Anjali Boro is his third wife.  But the DW 2 , examined by 

opposite party, in his cross examination  has admitted that his third wife has 

been living with the opposite party and he has one child from his third wife.  

The DW 3 , examined by opposite party, in his cross examination,  has 

admitted that Opposite party has married thrice and he has children from his 

three wives. DW 3 has admitted that name of third wife of opposite party is 

also Anjali Boro and at present she has been living with the opposite party. 

During subsistence of first marriage, the act and conduct of opposite party 

regarding marrying third time and keeping third wife is in itself a valid ground 

for living separately.   

 

The opposite party by adducing evidence of DWs has failed to prove that 

petitioner has been living separately without just ground. On the other and  

from the evidence of PWs it has become evident that , the petitioner is able to 

prove that  opposite party has married for third time and driven the petitioner 

out of her matrimonial house by demanding dowry for which she had to leave 
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her matrimonial house and had to take shelter in her parent’s house. The 

petitioner is able to prove that it is due to marriage of opposite party for third 

time and infliction of torture upon petition and driving her out by opposite 

party which led the petitioner to live separately. As such , in my view , the 

petitioner by leading cogent evidence has proved that she has just ground to 

live separately.  

 

Hence this point for determination no (ii) is decided in favour of petitioner.  

15) Decision for point No iii:- Whether the petitioner is unable to 

maintain herself and her child?  

 

Admittedly, the petitioner and her child have been living in her parent’s house. 

The petitioner in her petition as well as in her evidence has stated that she 

has no source of income and has been facing hardship in maintaining herself 

and her child who is a student of Class VI in DAV School.  In cross the 

opposite party failed to elicit anything for PW 1 to show that she has earning 

source and is able to maintain her and her child.  The PW 2 and PW 3 also 

supported the evidence of PW 1 that child of petitioner is a student of Class VI 

in DAV School. PW 2 and 3 have stated that she has no income source. In 

cross the opposite party failed to elicit anything for PW 2 and 3 to show that 

she has earning source and is able to maintain her and her child. Moreover, 

the DW 1 in cross examination, the DW 1 has admitted that petitioner has 

been living in her parent’s house. The DW 1 has admitted that his child Nibha 

Boro is a student of class VI in DAV Public  school, Barsala and has been living 

with the petitioner. The DW 1 has admitted that the petitioner as no source of 

income and has no source of income.  DW 2 also in his cross examination has 

admitted that petitioner has been living in her parent’s house and has no 

source of income.  The DW 2 has admitted that his child Nibha Boro is a 

student of class VI in DAV Public  school, Barsala  and expenses of said school 

is on higher side. The DW 3 also in his cross examination has deposed that 

petitioner has been living in her parent’s house and has no source of income. 

The DW 3 has admitted that his child Nibha Boro is a student of class VI in 

DAV Public  school, Barsala  and expenses of said school is on higher side. 
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Considering the evidence of PWs and cross examination of admission of DWs , 

this Court is of the opinion that the petitioner has been able to prove that she 

has been living in her parent’s house with a minor daughter who is a student 

of Class VI DAV Public School Barsala and that the petitioner has no income 

source to maintain her and her child and also including the expense of school 

of her child. 

 

This point for determination is decided in affirmative in favour of petitioner. 

 

16) (iv) decision for point no (iv) Whether the second party having 

sufficient means neglected to maintain the petitioner and her child? 

 

The petitioner as PW 1 has deposed that she has no income source  and 

opposite party  earns Rs 50,000/- from his service and he has landed property 

of 10 bigha and from all source he earns Rs 70/- per month. The PW 1 also 

deposed that since her stay in her parent’s house , the opposite party has not 

maintain her, has not paid any maintenance to her or her child. It is also 

deposed that opposite party has not taken any news about wellbeing of her 

and her child. It is deposed that her child is a student in Class VI of DAV 

Public School, Barsala and all the expense has been borne by father of 

petitioner. It is stated that opposite party has not paid any amount regarding 

expense of Nibha Boro for her school and has not given maintenance to them.  

In cross examination of PW 1,  the opposite party failed to elicit anything to 

show that he has no earning source and that he has maintained his wife and 

child. 

 

The PW 2 also in his evidence has deposed that petitioner has been staying in 

his house along with her minor child. PW 2 also deposed that he has been 

maintaining both of them child of petitioner is a  student in Class VI of DAV 

Public School, Barsala and all the expense has been borne by him. PW 2 also 

deposed that the opposite party works in Army and he earns Rs 50 thousand 

per month and also has landed property of 10 bigha and from all source he 



Page 25 of 30 

 

 

earns Rs 70/- per month. In cross examination of PW 2,  the opposite party 

failed to elicit anything to show that he has no earning source and that he has 

maintained his wife and child. 

 

The PW 3 also in his evidence has deposed that petitioner has been staying in 

her father’s house along with her minor child. PW 3 also deposed that the 

father of petitioner has been maintaining both of them. PW 3 deposed that 

child of petitioner is 11 years old. PW 3 also deposed that the opposite party 

works in Army and he earns Rs 50 thousand per month and also has landed 

property of 10 bigha and from all source he earns Rs 70 thousand per month 

and they have sound financial condition.. In cross examination of PW 3,  the 

opposite party failed to elicit anything to show that he has no earning source 

and that he has maintained his wife and child. From the evidence of PWs it 

can be said that the petitioner has proved that opposite party has earning 

source amounting to Rs 50-60 thousand per month and that opposite party 

has failed to maintain his wife and petitioner. 

 

17) The opposite party in his written statement has denied that he earns Rs 60/70 

thousand  per month. In evidence , the DW 1 has deposed nothing denying 

that he earns Rs 60/70 thousand per month. In cross examination, the DW 1 

has admitted that he is in service under Army. The DW 1 in cross, though 

have stated that his salary is Rs 15,000/- per month.  But no salary statement 

is exhibited by opposite party in support of his plea that he ears Rs 15,000/- 

as salary from his job. The DW 1 , who is the best person to produce salary 

statement in support of his actual income , could have produced the salary 

statement but he has not produced any salary statement in proof of his actual 

income. As such, presumption under section 114(g) of Indian Evidence Act 

could be drawn to the effect that, if said salary statement was produced then 

it would have been unfavourable to the opposite party. In absence of any 

documentary proof as stated above, by opposite party this Court has found no 

embellishment in the evidence of PWs that monthly income of opposite party 

is about 50 to 60 thousand per month.  
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The opposite party has not exhibited The DW 2 in his cross examination has 

deposed that opposite party works in Army and he has also landed property. 

Though the DW 2 has stated that he has no knowledge as to income of party 

but he has admitted that the financial condition of opposite party is sound. 

The DW 3 in his cross examination has admitted that Babul Boro had job in 

Army and  he earns about 60,000 – 70,000/- per month. The DW 4 in his 

cross examination has admitted that Babul Boro had job in Army and  he 

earns about 50,000 – 60,000/- per month. The DW 2 and 3 and 4 has 

supported and corroborated the evidence of PWs regarding income of 

opposite party.  In absence of any documentary proof as stated above, by 

opposite party this Court has found no embellishment in the evidence of PWs 

and DW 2 and 3 and DW 4 that monthly income of opposite party is about 50 

to 60 thousand per month.   In cross examination, the DW 1 himself has 

admitted that Rs 500/- is incurred for Nibha Boro per month excluding , 

School admission fee, clothes . The DW 1 has himself has admitted that he 

has not paid any maintenance to his wife and his child.   

  

From the evidence of PWs and DWS and it has become crystal clear that  the 

petitioner has been able to prove that opposite party has sound financial 

condition. Though no documentary evidence is led by petitioner regarding 

landed property of opposite party but all the PWs and DW 2,3,4 have 

corroborated to the fact that the  monthly income of opposite party is about 

50/ 60 thousand.  As such , it is held that the opposite party has sufficient 

means to maintain his wife and children.  From the evidence of PWs and also 

admission of DW 1, as discussed above,  this Court held  the petitioner is able 

to prove that opposite party has neglected in maintaining the petitioner   and 

her minor child having sufficient means to maintain them. 

 

Hence, considering the evidence of PWs and DWs this Court held that through 

the evidence of PWs and by cross examining the DWs the petitioner is able to 

prove that the she has no income source to maintain herself and that opposite 

party having sufficient means neglected to maintain her and her minor child.  
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The point for determination no (iv) is decided in favour of petitioner. 

 

18) DECISION FOR POINT NO.(v) Whether the opposite party is liable to 

pay maintenance to petitioner? If so, what would be the quantum of 

maintenance?            

 

 In view of the decision arrived in point No.(i) the petitioner is  treated as the 

wife of opposite party at least for the purpose of claiming maintenance under 

Section 125, Cr.P.C and  such she is entitled to seek maintenance. In point no 

(ii) it is held that petitioner has been living separately on just ground . In point 

no (iii) and (iv) it is held that the petitioner has no income source to maintain 

herself and her minor child and opposite party having sufficient means 

neglected  the petitioner and his child.  Since the petitioner and Niha Boro, 

who are unable to maintain themselves,  are  wife and daughter of opposite 

party respectively, as such the opposite party, who admittedly neglected the 

petitioner and her child,   and  being able bodied person and having sufficient 

means  is duty bound to maintain the petitioner and her child.  Considering 

the above, this Court is of the opinion that  the first party is entitled to get 

maintenance from the second party for herself and for her minor child. 

 

 19) Regarding the quantum of maintenance, I have marshalled the evidence of 

both sides.  Admittedly, the opposite party is a service holder under Indian 

Army hence, as  discussed above, he has sufficient means to maintain his 

family.  From the evidence of DW 1 and DW 4 it appears that the opposite 

party has been paying maintenance to his first wife i.e DW 4 and two children 

from first marriage. Moreover the opposite party has his old parents as 

admitted by PW 1 in her cross examination.  All the PWs and DWs also 

deposed that third wife of opposite party namely Anjali Bodo has been living 

with opposite  party along with another child from another lady Anjali Boro . 

As such the opposite party has existing liability towards them also. However, 

admittedly, daughter of petitioner namely Nibha Boro is in class VI in DAV 

Public  School, Barsala  and petitioner also has no income source.  
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Hence, considering the nature of livelihood of opposite party and standard of 

living of petitioner when she lived with opposite party, number of dependants 

of opposite party and also considering the social fabric of parties, present hike 

in prices of essential commodities, need of adult lady and  growing needs of  a 

child of the age 11 and also considering the expense to be incurred for a 

student of English Medium School , this Court is of the considered opinion that 

an amount of Rs.2,000/-( Rupees Two Thousand)only per month would be fair 

and adequate and reasonable to be paid by opposite party to  petitioner  and 

an amount Rs.3000-( Rupees two Thousand)only per month would be fair and 

adequate and reasonable to be paid by opposite party to  daughter of 

petitioner of as maintenance till her attaining majority. 

The point of determination no (v) is decided accordingly in favour of petitioner  

ORDER 

In result the petition filed by the first party is allowed on contest granting an 

amount of Rs.2,000/-( Rupees Two Thousand)only per month to be paid by 

opposite party to  petitioner  and an amount Rs.3,000/-( Rupees Three 

Thousand)only per month to be paid by opposite party to the minor child of 

petitioner till her attaining majority from the date of filing application. The 

opposite  party is directed to  pay maintenance of Rs.2,000/-( Rupees Two 

Thousand)only per month to  petitioner  and an amount Rs.3,000/-( Rupees 

Three Thousand)only per month to the minor child of petitioner till attaining 

her majority as  maintenance i.e  total maintenance of Rs 5000/- from the 

date of filing of application for maintenance.  

 

Free copy of the Judgment be furnished to the petitioner free of cost. 

 

 

Given under my hand and seal of this Court on this 16th day of February, 2017 

at Tezpur. 
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(Aklima Begum) 

MUnsiff no 1 cum JMFC 

Tezpur, Sonitpur 

    

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

FIRST PARTY WITNESSES: 

PW1— Smti Anjali Bodo  

PW2— Sri Numal Bodo 

PW3— Sri Boloram Bodo 

 

EXHIBITS OF FIRST PARTY 

Ext 1 Marriage agreement 

Ext  2 Receipt. 

 

SECOND PARTY WITNESSES: 
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DW1— Sri Babul Bodo 

DW2—Sri Hemakanta Mahilari 

DW 3—Bheboram Das 

DW 4 Renu Bodo 

 

EXHIBITS OF SECOND PARTY: 

Nil 

 

 

(Aklima Begum) 

Munsiff no 1 cum JMFC 

Tezpur, Sonitpur 

    

 


